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, The Department of Social Services (the "Department") issues this peclaratozy _ruling 

pursuant to the authority grante4 to adinii,iisttative agencies in section 4..J 76 of the Qonnecticut 
General Statute~ and sections 17-311-44to 17-311-46, inclusive, oftp.e R.egwations. of 
Connecticut State Agencies. • 

·' .... . ' 
Pfocedura(.Hlstory .. 

. On'Dec~mber 9,,.2014; 'Tarig Abdulaziz (the "P.etitioner'') ·filed a ~etitlon for Declaratory 
Ruling. See •B~bit A, P.etition for:Declarat~ry .Ruling. The .questions. set forth in the Petition 
for De<?laratory Rulit:ig are as follows: ·' .i . . : 

£. Whether the regulations' pjoposed by said Agency pursuant to Connecticut General. 
Statutes $4-168, and beirig $17b-260a and $17b-260b were properly adopted pursuant 

. to· the CoMecticut Uniform.Administrative Procedure Act. • • 
•, . . 

,• ,I 

2. Whether the regulations proposed by saif Agency, pursuant'to Connecticut General 
. Statutes $4168 and being:§ 17:b.:99; we~~ prope,:lr: adopted.: • · • 

I • 

. . . . . 
3. Whether 17b-10can be applied to the ABI Medicaid Waiver Program.. 

,I : : 

• , 0n:Decepibet 30, 2014, the Department agreed, to issue s declaratory rttling by May 29, 
2015.ij accotdaice with sections 4;176(e)3j and 4-176@) of de Connecticut Cfotiera:l Statutes. 
See Exhibit B, Agreement, to Issie Declaratory Riling...»' ." ' " ' 

' On February 20,2015, the Petitioner filed two. notices of depositioh with the Department, ' 
in, which: he soight to depose tjo of the Department's'employees, Lara Sauning arid Dorian. 

• • • Lt:>ng, and ~eqtiestetl· that theyj,rodu~ certain' documents contained in the Schedule'A of the 
noti~es of'd~ppsition .. See Exhibit C, Notices of Deposition. • 

. . 
.: .On.March 4,2015, the:Department issued.an Order,:in which-it stated: tl,iat n9 discovery, 
includinig the faking of a deposition, was permitted in relation to,the Petition fr Declaratory , 
Ruling. See ~xbibit :Q; Order ~e4 Mar~h:4i ·2015. The Depru:tpient.~-xpt,ained to the Petitioner· 
that the.declaratory ruling wold b issued without ry type of' proceedirig, per section 4-' , 
l:76(eX'.3.) of the G.onnecticut'Getteral. S.t~tes,.and even if:there were a procee.ding,.the. : .. 
Cont,1.e.cticut Supreme Court has .rµl!;Jd thllt ijb.senfan express·st:at.utory. or regulatory:provision, 
there is no right:to discovery in adtmnistratfv.e proceedings. See Per v. Dep't of Helllth $ervs:, 

•• , • : 1 ,r ,I ,r • 1 • ,r . ,• ,• 
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207 Conn. 346, 357, 542 A.2d 672 (1988). Neither stf\tutes nor tb:e Depar.tment's regulatio1:ur 
grant a party the right to discovery, including the takirig of a deposition, in an admurlstrative : 
l?roceeding or in relation to a petition for a declar,;ltory rufufg. • · 

I 

On March 31, 2015, the Petitioner filed what 'he called m,1 "Amended Petition fot 
D.eclaratory Ruling.'~• See Exhibit E, Amended Petition for l)eclaratory Ruling. ·Thefollowilig 
questions were pres(lilted, in ~ddition to 'the origiria} thrqe questions presented on Deceniber 9, 
2014: • l 

I , 

4_- Whether the Deparlment of Social Services (DSS), despite the non-adoption of 
regullltions goveming the Acquired ·Brain IajJJcy/Traumatio Brain Injury Waive.r 
Prog$.n (ABI Waiver), d~velop.ed and appli,ed certafu: 'published regulati9ns in 1999 
(1999 Operation Poliy) and certain Socfal Work Policies~. ' • :· ,. =' 

I I I 

5. Whether the Department ·of Soo~al Services (DSS); in iievelopirig and ap_plying said· 
. 1999 ll0,\1-:-adopted ·i:egulation.s,. distiibuw.d then;,. to. Licensing Regulation aid Review. 
Committee, the Office of Att6tney Geniral or the ·secretary' of State.. , • 

·6. Whether the Department of Social Services {DSS). in applyipg said 1 999 non-adopted 
regulatioris, impacted providers record keeping requirements and defined who-is . 
responsible for 4eterin.Wug how services are provided.to customers, without ever.going 
tl1tough the regµlatory- adoption·process. • • • 
.·' . :' :' .. :' .. 

7_.. Whethyr the Dev.artment q:f Social Services (PSS) in promulgating proposed • I • 

• regula:Uons Connecticut{lenerai' Sfiitutes· § l7b-260a..:r ~o § 17b-i60a-17,· with a-Notice 
of Intent, (NOD published on March,26, 2013, in the Connecticit Law Journal with an 
effective date of Aprµ .1, 2013, despite ~~ferelice ~ttors as h~rein•refei-red, fafted to 
inelude in said NOI any.reference to previous and cU1Tent policies in effect and 
g(JVe~g qte ABI. W,aiver Pro_gram. 

. .. 
8. Whether thie Departient of Social Services (DSS) flPP.lied policies developed and/or in , 

use bY::the Depattment.of:$ocia1 W.9rk sihce.2009, but;failed to.publicize.ih.em to the 
general public; distribute thmg;to consumers, providers; Lidensitig Regulation and ·..' 
Review Committee, the Attorney General or Secretary of State. , • • 

.. 

Ruling 
I 

Question Orie: :Whetp.er-the regulations proposed ,by said Agency pursuant to Connecticut 
General Statutes'$4-168, and.being $17-260a did $17t-260b weie properly ap.opted P'Ql'SUarit'to- 
the Conreetjut Uniform Admiinistrative Procedure Agt. .. ...»' ..' . ... .. 

.. ·Sections 17-260a and'1 7b-260 are statgfes, not regulations; It will.be assumed that the." 
. • Petitiop.'er is asltjng whethpr sectio~· '17b-26Qa" I- .to 17b-260a-17,' inclusive; of'the ~egulations of 
' Connecticut Staie Agencies (he "BI Waiver Regulations") were properly adopted pursijait to 

the Connecticut Uniform Administrative Procedure Aet ("JAPA), ' 
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The Petitioner asserts that the ABI Waiver Regulations ,Were not properly adopt¢ for the 
following l'!'asons: A) the Department clid not cothply with the requifement of Connecticut 
Generaf Statute_§ l 7b-1 O(b) to·publlsh notice _.of intent to adopt the ABI Waiver Regulations 
within-twenty day after adopting the policy; B) the Department did not coinply with the 
requiremel).t of Cow.iecticut General Statutes §4 .. 1_68(a)·to·publis:b. notice of intent at least thirty 
days prior:to adopting the ABJ. Waiver Regulatiops; C) the ABI Wai;ver Regulations have not 
been properly n(>tfoed bedmse of a typographical error citing to ;§ l 7b-260b, rather than § 17~_,.-· 
26.0a, in the, Connec*ut Law Journal; ru;i.d D) the Department did not submit the ABI Waiver 
Regulations to the Legislative-Regulation Review CoJlllD.ittee ('-'LRRC") withiit one hundred 
eighty (180) days of the notice's publication in tlie Connecticut Law Journal 

re- .4a,,«o w rr,@ o -- .-,. --,- 'ti'' 

t1JJieZABI'Wm:ver Regµfations·haye been properly adopted as ·(ollows: 

• A) The Deparlm.elit is operating tinder the ABiiWaiver Regulations as a policy, 'in 
.a~cordance-with s~cti.on i 7b-l0(b) of thi, Conrt~c;ti"cut General Sta.tut!38, Seq Exhibit F, § 17b- 
1.0(b) ofthQ Connecticut Genc,i'al Statutes, in effect until June 30, 2013. . • 

I I .. 

·.' 

• Section 17b-10(b) of' the Connecticut General Statutes enables the Department to operate 
l;lllder a.policy while the Department is fu the process of adopting the policy as a regulation. Id. 
Until June SO, 2013, it provided that the Department • 

s~ adopfas a ·regt_ilation in;accordance with:tie provisions of chapter 54, 
any ne:w policy yecessary, to co¢'oi;,m to a requirement, of an approved f~eral 
waiver: application fuitia.ted iJi =ac;cordance. with section 17b·8... but the • 
departient ·may operate' under such policy . while it is.in the process of 
adopting ·t~e policy= as a r~gulation;::provide4 the ·Department pf Social' 
Se~~es ptillts #otice· of iptent to adopt the regulation;in the Copnecticut:taw 
Journal within twenty days after adopting the polioyi. Such policy, shall be, ' 
valid until.the time final regulations-are effective.:Id.· • •. 

• • • ,',I • :I • ,:• ,,. • • ' • 

• The AB} Waiver.Regulations were promulgated as new policies ':tti:lcessary'to confo~ to 
the requirement of api approved federal waiver. The statute.in effect- t the time was clear that, as' 
long as the Depf!,rtment printed notipe of its intent to aqopt=the pi;,licy as a :regulatiol) in:the , 
Connecticut Lai Journal within'twenty days after adopting the policy, the Departijent could. 
operate under such policy until the' final.regulations become effective. Id. . . .. . ., • : . . : ,. : .. 

'In fat, the Departinent gaye more notice than it was required to give. The _Notice of; 
In,tent to A(Jopt:Regm,ations ("NOP?) was published in-the Connecticut Law Joµinal on l\1aroh 
26, 2013, five days before the policy went into' effect oi'Ajiril 1, 2013. See Exhibit 'G, Notice of : 
Iiitent to Adopt Regulations. The Department, therefore, complied filly with section 1'7b-10b) . : ~· . . . . : . . . . . . . . 

,I ..... 
.. . • . --"--..;._~---,----'-- . . . . ~· 

• • •• • • • • • • J .. ' •• • . ' 

·' 
1 Thi~ s¢otion is v.irtiiauy· identical-to the current version of section 17b- 1 O(b).' of the Connecticut qeneral Sta~t¢s. 

. The.only clifferenc~ is that that the Departjnent is noj required to post the policy or the eRegulatio~ System pt{or 
to:adopting. the policy, ra~er than ptjnting notice in the Co~ecticut Law Journal within twenty days after· adopting ·' 
~epollcy. • • • ... •• 

'( 



,, 

of the Connecticut General Statutes, which requires that notice be published no later than 20 days 
after ijdopting the policy. = • • • 

I • 

. . . . 
B) Again, because. the ABI-Waiver-Rygulationa-werea n~wpolicy-''necessazyio-c'onfonii." 

to a requirement" of the ap_proved ABI Waiver, the. Department issued an NOI in accordance. 
with section· l 7b-10(b) of the ConnecticutG~neraJ. Statutes .in effect at the time,- See Exhibit F .­ 
As describ¢d in the p,revious response, the Deparfment complied with the notice requirement in 
section'. 17b- 1 O(b) of the Connecticut Geµeral Statutes.:· • 

I ,1 • 

C) The ABI Regulations have been properly noticed, even though there is. a typographical 
en:or ~"the NOI-that was published in the,Connecticut:Law Journal on March 26, 2013. The 
NOI cites to section 17b-260b, ratQ.er than tQ:section 17b-260a of the Connecticut General . 
Sfatutes ·as the statutory aqthm;ity for th~ proposed regulatipns. See ~x:bibit· G.- Nevertheless, 
there is no question that the NOI is ~ouncing the Departme~t~~ intent to, adopt regulations'fo~ 
the ABI waiver program. There ai'e multiple: references to the ABI waiver program in the 
peniig paragraph of the NOI and ii the Staternent of' Purpose. id. Even withhe incorrect 
sµrtutoty citation, therefore, there can be no confusion a.J,outthe NOFs purpose. The 
D~p~ent provided sufficient ·notjce to the public of ~ts intentipn to adopt regulations .. 
concerning_the ABI wa,iver program, and that the implementation date for the policy was April 1, 
2013. Id.• The°tyJ?o_graphfoal ~rror, tJ?.erefore, does not invalidate tlie:policyunderwliich the . 
Department is operating. . • 

D) The Department acknowledges that it did not submit the. ABI Waiver Regulations to 
the LlijlG within' 180 day~ afte~ pu~lication Qfthe ;NOJ, nor did it notify tµe LRRC_,of tlie ·r. 
reasons for its noncompliance and :the date hy whfoh·it would submit the proposed iegulations . 
See ExhibitR. 'The Depaitnent's failure to comply with this provision, however, is not,a basis , 
11pon Whicli to irtvaiipaie the policy under which. the Depattment"is qperating, • 

• I ,! • 

, The,Connecticut Supreme Court has provided gidarics concerning whether the time ' 
frame fu a statute is.ihandatory in which case the.failure. to comply with it invalidates an; 
agency's actip,i::' • ·' • • .. 

Thie test to' be applied in determining "whether a statute is mandatory- or' 
directory is- whether:the prescribed mode of action is the essence of the "9tlng: 
to be . Jtccompli$.hed, or .. in other: words, whether it: relates' to a matter of 
substance oi a 'matter of convenience,.. If it is a fatter of substance, the 
st~tutory t1tovision. is mandatory: If, :1J.owever; __ the legi$lative pt~visioh is: 
designed to secure order, system and; dispatch in;the proceedings, it is 
gerierally held to be ,directory, especia.IJ:y wh~re ;the r~qrurement is stated in_, 
affinnat,ive~ tern:i$ =unaccompanied. by."=negative: word$.;.~. Such a: staftitoty. 
piovision is one which prescribes what shall be done/but does.not 'invalidate . , 
action; upon ·a failure to ·c~mply. ,,. (Pitations • pmitted; :~ten;ial q_~otation·_@ll'ks • 
orfitted) Jones y- Mansfeld. Training. School, 220 Conn. 721, 727,601 A.2d' 

, • ?07 (1992); A reliable guide in determining, whether .a·statutory·provisii;,it is· 
• dit~cto,ry or:1):iai;tdatory ls'. whether ithe pi:ov.i~ion ii ac~ompiµrl~ by ianguage. • · 

that expressly invalidates any action. taken after noncompliance with .the» . . .... 
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provis ion. Leo Fedus &.Sons Construction Co. v. Zoning Board of Appeals,, 
225 Conn: 432, 440, 623 A.2d 1007 (1993). . .' 

J(.atz v., Comm'r of Revenu,e Servs., 23.4 Conn.Ji14, 617,,_6.62-A.2d162,-764-:(1995) ... ..'.fhei'e-is---- -- -- ---------­ 
nothing in section 17b-1 o· of the Connecticut General $tatutes indicating that, if the;Departm.ent 
failed to comply with the· 180-day perio'd,-its' regulation would become inval.id.- Ac~ordingly, 
although the legislature may have intended for these matters to proceed expedj.tiously, tliere is 
nothing in the statute to.indicate th@t it intended the draconian remedy of invalidatihg the 
operational _policy, which has the effect of a regulation. 

• For all of the reasons set ~ortli-above,:the ABI Waiver Regulations have been properly 
noticed and are in effect while the Departm.ep.t is in the process of final adoption. 

I • . . . 
Qyesti~n Tho: Wheilier the regulations proposed by'said Agency, pursuant to Conµectfout 
General Statutes $4-168 and being $17b-99,.were properly adopted. . = .. . . .. 

: _; j i'- 

Section 17b-99 is a statute, not a.:reguiation. It will be assumed that the Petitioner is 
asking whether proposed $ections 1:7b-99( d)-l to 17b-99( d)-6, inclusive, were prop,edy adopted. 
' . : , . . 

There are currently no regulationis in effect for section 17b-99 of the Connecticut General 
Statutes. Although the Department has presented a proposed regulation to implement this , 
section to the LRRC, the LRRC rejected it without prejudice, despite the ~egislatiye 
C~mmissio,b.er's Of:qbe's recommendati~n for approval. A,9cordingly, a declaratory·l'l.J.Uhg 
cannot be issued on the validity of a regulation that has not yet been'adopted. 

: ·. . ' ·: . '• 

•' Contrary to the Petitioner's claim, 'the Depaitrienit does not rely oin regulations to • 
extrapolate finding& of overpayments against providers. Rather, section 17b-99(d) (3.) of the 
Colll)epticut ·Ge.1;1eral Statl,ites authopzes the J;:>epartnl,elit to ex1;rtlpolate :ijn,dings of overpayment 
under certain citcumstariees. The beparlinerit acts•in Eiecordance with the statute when ii 
extrapolates overpayments.' See Conn. Gen. Stat.$17b99..''. . ·" 

,t ,I ,• • ,I ,t , ,I 

Question Three: Whether l 7b-1.0 :can be applied to.the ABI Medicaid Waiver Program. 
I ,i ,I I ,J ,1 ; I 

' Yes, section17b-10()'of the Connecfigit General Statutes is applicable to the . '. 
promulgation of regulations under .the ABI-Waiver Program, As stated above, section l 7b-1'9(b) 

• • of the'Connecticut Geieral Statutes provides that the Department shall adopt as a regulation, in 
accordanc.~· with the .Provisio~ of chapter 54, ariynew policy necessary to col,l'form to a 
requirement of an approved federal!waiver application'initiated in. accordance with section 17b- 
8. See. Exhibit .F.. • : ·' • . . 

. Thie.ABL Waiver Program.,operates updei an ,appiovei federal waiver Which as initiated 
in,a,cc,ordance with section 17b-8 of the C9i)p.ectiout ·oeneral.SUltutes; .Uie ABI.Waiver · 
Regulations were promulgated'as new.policies.necessary to' conform:to the requirerents of that 
waiver, Section, 17b-10bj'of'/he Conricticut General ,Statutes, fherefore,. is applicable' to 
regulations premulgated.pursuant to the ~f:Waiy~r:~ . • • = • • 
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Questions Four--Eight: 

The Department has determin ed jhat questions four through eight do not constitute 
questions that meet the standard.fQr questions-that.are-properly .answered-through-is~uance ofa -·---· •­ 
declaratory.ruling. 

Seqtion 4-1 ?(l(a) of the Connecticut General Statutes provide$ that any person may 
petition a state agency for a declaratory ruling "as to :the validity of any regulation, 6r the 
applicability to specified circumstances of a provision of the general statutes, a. regulation, oi a 
final decision on a matter within the jurisdiction of the agency." See Conn. Gen. Stat. §4-l 76(a). 
These .are the "ground rules" or standards that p petitioner must.:µieet fo:i: bringing_ a petition for a 
declaratory ruling before a state agency. • Peruta v. Comm 'r of Pub . .Sqfe'tj, 128 Col)n. App. 7.77, 
785, cert. denied, 3.02 Conn. 919 (20U).. • ' •• 

In Paruta, the Appellate Court reviewed (he trial couirt's granting of the Department of 
:Public Safe.ty' s moti.on to disrr)iss the. plaintiff's. af;ltion for cjeclaratory judgm.e.1.1t for lack of • 
sjbjet matter jurisdiction. The plaintiff in that case el'.l].ailed nnie. questions tQ the Department of 
Public 'Safety, and later delivered a;document with the:same questions. The Department of 
Pqblic Safety's .iegal .affairs unit sent the plaintiff ,a letter SU!,ting that it was "UQable to provide 
answera'to his questions" and suggested: that he seek the adY'ice of an attomey. The,plaintiff then 
filed the declaratory judgment actiQn. • • 

The Superior Cort head grantejthe Department of Public Safety' s motion to dismiss, · 
finding that the Plaintiff had failed to exhaust his-admipistratjve . .remedies.,by not first requesting 
a d.eclaratory ruling from fue Depaitment of Public. Safety. Jd:-a.t 179, It ruled tha.Uhe eiriaii:the 
Plaintiff sent to the Department of Public Safety with nine questions regarding the carrying of a 
fiteann was nota valid petition for a dedatatory iuling~ Jd; 

' . 

i his e-mail, he plaintiff asked the.following questions: (1) "Hat state statute(s), regulation(s), policies or case 
law(s).:iµandates coµcealnient pf a fire~ :while being camed bfan indlvid~:at-in poss~:sion of-a'. v~d license to 
:.c$'Y same?'!;' (2) "What state statute(s), regulation(s), policies or case.Jaw(s) prevents the wearing of8J?. ~xposed 
firearm While being ·cartj.~ by an itiillvidua1 in possession:~f a valid liC:ense to· caify samei";. (9) What state 
statute(s), regulatioi(s), poligies or case.lay(s) establish the standards for. corjcealent of a firearm while being 
carried_ by an indiv.idual iti:po~sessioli ·of a valid licerjjo to carry jam6?"; (4) "What stat6statute(s),' regulation(s), 
policies or case laws) ~sfablishes 'the simple iw1:'of carrying' of a hols.teted firearm/by an,.indi~dual in possession.of 
a·yalid permit/license to arry same, into a restaurant a's ari,:C,Iemerit of~ crime?!' (SJ "What s~'te statute(s.), 
regulation(s), policies or case laws) establishes the ,sipiple act of;eanying of;a holstered;llrearm, by;'an individual in 
posses's!on of a :va~d permit/li~ense to carfy same, iqto an eslab~~hment that :serves alC(?µolic beve~ages, (suoh:ils a 
.bf!i' or restaurant), as an element of a crime?";.(6) Is there any existing'criminal case law. where the simple act of. 

- o!m'Ying of a ~ncea1ed ~olstered ~~arm, (by $. individual:in possession of a va1W permit/Ii~~nse to cmzy same), 
into .a restaurant meets the necessary elements contained in [General Statutes'S]53a-181'-Breach of peace in the 
secondaegree?"; ('?) "Is there'any existing criminal case law on'the simple at of carryi!ig of an exppse~ liolst¢red 
firearm, (y aµ indivicluaJ in possession of a .vglii permit/license to carry same), info a resta1:ll'i.µrt meets.th . • . 
necessary.el&ients contained ii [S] 53a-181-.Breach of the peace.in the second.degree?%; (8) What.state • 
statut~(~). regulatioli(s), polici~s, case·law(s) or situations grant. or provide :t¥ authority.ro a localp<?Uce ofticer:'or 
department to seize and/or confiscate' a pistol permit.from the holder of same?"; (9) "Wkiat stat stitjte(s)': ' 
regulation(s),;i101ici~s, .case law(s) or situations.grant or proYide the. ~ul;hority to !l li:>cal police :officer to determine 
'IY;[ATURE JUDGMENT' as the phrase pertains to carryirlg a firearm' by a pei'so1q,ennitted or licensed to do so?" 

' 
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• The Appellate Court affirmed the.trial court's. decision, ruling that the Plain?,ff's email 
was not a petition for a declaratory ruling -- it needed to "set forth specific circum&tances and 
seek to have the department apply a regulation, statute or final decision on a matter in its 

, jurisdiction to those specific circumstances," and it failed to do that, Id. at785-.786..-- - -· .. --· --···· - 
) 

The Court stated: 
)I 

[T]hrough a series of nine questions, the plaintiff asked :tne department to 
identify and to provide the source ,of legal tJ,uthority preventing, in whole 
or in part, a valid permit holder from carrying a fireai:m.in the' state, openly 
o.r exposed, and from doing• so in a. 'r<,statirant' or ''an establishme.nt that 
services alcoholic beverages: . .'.' Th~ plaintiff. =did not seek to ha,ve the 
departqient apply or examine a tegulatio:µ' or ~tatuje with· respect to.' a 
specified set of circu.mstances," 

Id. at 785-86 (emphasis in original). -- 
Similar to the questions at issue in Peruta, questions four;'through eight posed by the 

Petitioner in his Amended Petition for Declaratory Ruling simply ask fodnfoµ,nation. Tb:ey do 
not question the validity of a regulation nor do they seek to:have the Department apply or 
ex.an:iw.e a regµlation or statute with respect to a specified set, of circumstances. . ,Acpordi:p,gly, the 
Department is deciding not to issue a declaratory ruling on questions four throigl eight be€apse 
these questions do not constitute a petition for a:declaratory ruling.· See Conn.Gen. Stat. 4- 
176(e)(S). • • 

STATE OF CONNEGTIGUT I ' 

. DEPARTMENT OF SOCIAL SERVICES 
'·' 

May 28, 2015 
. . 

. 'ssione .al Services 
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