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_Declaratorz Ruling

Re: Petltion for Declaratory Rulmg by Tariq Abdulazrz

The Department of Soclal Servrces (the “Deparlment”) issues this declaratory ruling
pursuant to the authonty granted to admrmstratrve agencies in séction 4+176 of the Conneéticut
Genetal Statutes and sections 17-311-44-t0 17-31 1-46 inclusive, of the Regulatrons of

Connectlcut State Agencres

1 ' .
M ’ - . 1

T e Procedural Hz:s'to;y - L o o .
On December 9 2014 Tarig Abdulaziz (the “Petmoner”) ﬂIed a Petrtron for Declaratory -
Ruling. See Exlsubrt A, Petition for ‘Declaratory Rulmg The questlons set forth in fhe Petition :

l Whithér the regulatlons proposed by, sa1d Agency pur8uant to Connecucut Genetal.
Statutes §4-168, and being §17b-260a and §17b-260b ‘were properly adopted pursuant
 tothe Comrectrcut Umform Admimstratlve Procedure Act _

2. Whether the regulauons proposed by said Agency, pursuant to Connect:lcut General
- Statutes §4+168 and being §17b-99 were properly adopted

3 Whether 17b 10:can be apphed to the ABI Med1ca1d Warver Program

: . On: December 30, 2014 the Department agreed to issue ) declaratory ruling by May 29 ,
2015 in accordance with Sections 4+ +176(&)(3) and 4—176(1) of the Connectrcut General Statutes "
See Exhrbrt B, Agreement to Issie Declaratory Rulmg ¥ ER . '

“On February 20, 201 5, the Petrtroner ;ﬁled two notrces of deposrtroh wrth thé Department
in whrch he sought to depose two of the Department’s employees, Lara Stauning arid Dorian. _

notrces of deposrtlon See Exh1b1t C, Nouces of Deposrtlon . , ,

2 .0n March 4, 2015, the:Department issued an Orderin whrch it stated, that no dlscovery,
including the taking:6fa deposition, was permrtted in relation to the Petition for Declaratory
Ruling. See Exhibit D; Order dated March4;-2015. The Department explained to the Pefitioher’
that the declaratory ruling would be issued without ady type of proceedinig, persection4-

-' 176(e)(3) of the Condecticut General Statutes, and even if there were a proceeding, the, :

Connecucut Supreme Court has ruled that absent an eXpress statutory ot regulatory provision,

' ' there is 1no right to discovery i in admrmstratrVe proceedmgs See Pez‘ V. Dép t of Health Servs
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207 Conn 346,357,542 A.2d 672 @ 988) Neither stgtutes nor the Depar(ment’s 1egulations
grant d party the right to discovery, including the taking of a deposition, i an admipistrative :
proceeding or in relation to a petition for a declatatory ruling, -

On March 31, 2015, the Petitioner filed what he called an “Amended Petition for
Declaratory Ruling,” »,  See Exhibit B, Amended Petition for Declaratory Rulifig, The followmg
questions were presented, in addltron to the originial three questrons presented on Décember 9,
2014:

4, Whether the Department of Social Services (DSS), despite the non-adeption of
regulations governing the Acquired: Brain Injury/Traumatic Brain Injury Waiver
Progrém (ABI Walver), déveloped and applied certain published regulatlons in 1999
(1999 Operation Polity) and certain Social Work Policies. ' _

5. Whether the Department of Social Servwes (DSS), in developmg and applying said
. 1999 non-adopted regulauons, distijbuted them to Licensing Regulation aiid Rewew ;
Committes, the Office of Attoiney General or the Secretary of State.,

6. Whether the Department of Social Services (DSS) in applying said 1999 non-adopted
regulatlons, impacted prowders record Keeping requirements and defined vwho is
responsrble for determrmng how services are prowded 1o customers, without ever gomg

through the regulatory adoptlon process.

7. Whether the Department of Seclal Servrces (DSS) m promulgatmg proposed”  °

: regulaﬁons Contecticut’ General Statutes §17b~260a-1 to §17b-260a-17, with a Notice
of Intént (NOI) pubhshed on March 26, 2013, in the Connecticut Law Jotinal with an
effective date of Aptil 1, 2013, despite reference errors as herein refetred, failed to
include in said NOI any.reference to previous and current policiés in effect and
gqvermng the ABI Waiver Program

8 Whether the Department of Sdcial Servwes (DSS) apphed policies developed and/orin

use by the Depittment of Social Work since.2009, but failed to.publicize them to the
general public; distribute thém to consumers, prowders, Licensiig Regulatlon and
, Revrew Commitige, the Attomey General or Secretary of State. ,

Raling

Questlon One: Whether the regulations proposed by said Agenoy pursuant to Connecticut

General Statutes §4-1 68, and bemg §1’7b-260a and §17b-260b wete properly adopted pursuant fo.

the Co,uneetleut Umform Admmlstratwe Procedure Agt. . !
Sectlons l7b-260a and’ 17b-260b are statutes not regulauons It wrll be assumed that the -’

K Petltroner is asking whether sectlons 17b-260a-1-fo 17b-260a-17 mclusxve, ofthe Regulatlons of

Connécticut State Agencies (the “ABI Wiiver Regu]atrons”) wére propérly adopted pursuant to
. the Connectrcut Umform Admrmstratrve Procedure Act (“UAPA”) - .
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The Petitioner assérts that the ABI Waiver Regulations vete not properly adopted for the

following reasons: A) the Department did not cotply with the requitement of Connecticut
General Statute §17b-10(b). to-publish riotice of intent to adopt the ABI Waiver Regulations
within-twenty day after adopting the policy; B) the Department did not comply with the

requirement of Connecticut General Statutes §4-168(a) to-publish notice of intent at least thirty
days prior'to adopting the AB] Waiver Regulatioris; C) the ABI Waiver Regulations have not
been properly noticed because of a typogtaphical error citing to §17b-260b, rather than §17b-"

260, in the Connecticut Law Journal; and D) the Department did not submit the ABI Waiver
Regulations to the Legislative Regulation Review Committes (“LRRC”) viithin one hindred
eighty (180) days of the notice’s publication in the Connecticut Law Journal

T o el Bﬂ"

A éABIWmver Regﬂaﬁgﬁs-ﬁéﬁe beeﬁi)foperiy ad ﬁted"as -i‘ollows:

t

" "A) The Dleparhneﬁ't is operating under the ABIEWai'ver Regulations as a pbﬁcy, in

agcordance with section 17b-10(b) of the Connestivut General Statutes, See Bxhibit F, §17b-

10(b) of the Connecticut General Statutés, in effect until June 30, 2013.

- Section 17b-10(b) of the Connecticut-General Statutes eﬁableg the Department to, operate
under a policy while the Department is in the prodess of adopting the policy as a regulation. Jd,

Until June 30, 2013, it provided that the Department
shall adopt-as a-regljlaﬁc;n in;accordanée ‘with: the provisions of cliapter 54,

any new pelicy necessary fo conform to a requitement of an approved federal o

waivei! application initiated in ‘accordance with section 17b-8... buf the

departient ‘may operate under such policy while it is in the process of

adopting the policy as a regulation; ‘provided the Department of Social

Seviges ptints riotice of iftent to aflopt the régulation;in the Cohnecticut.Law

Journal within twenty days after adopting ‘the pgl:ic}i. Such policy shall be -
ﬂ valid until the time final regulations'are effective,; 14, . . i

- The ABY Waivef:Regﬂl'atiéﬁs wete isfdmtﬂgai:éa as tiew policies 'ﬁéce'sséu;y to conform to

thie requirement of agl approved federal waiver. The statute:in effect-at the time was cledr that, as

long ag the Department printed notice of its intent to adbpffthe policy as a regulation in'the

Connécticut Law Journal withiy'twenty days after adopting the policy, thé Departirient could;

operaté .updei' sich policy until the".ﬁnal.;régﬁl_ati:ops becowe effective. Id. . -

o In fact, the Depat;t_iﬁenf gave more-notice than it wéé_ required to give. | 'fhe_ ;Notict_a' of
Infent to Adopt:Regulations (“NOI?). was published in-the Gonnecticut Law Journal on March

. 26, 2013, five days before fhe polioy went into' éffect o Ajiril 1, 2013. See ExhibitG, Notice of | -
Tnitent to Adopt Regtilations. The Depattment, thiérefofe, complied fiilly with section 17b-10¢)

-! . i -, LY ¢

L et e ST, T 5 N .
! This s¢otion is virfially identical -to the cnrrent version of section 17b-10(b) of the Connecticut General Statutés.
The.onily differencs is that that the Départment is noi requited to post the policy orv the eRegulatioris System piior

to.adopting.the policy, rather than printing noticé in the Corinecticut Law Journal within twenty days after adopting *

the policy. :
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" of the Conhecticut General Statutes, which requires that notice be published no later than 20 '_days'.
after adopting the poljcy. ’

B) Again, because.the ABI—Wai'»;erR,eguléﬁons were a new policy “necessary to conforii’

to a requirement” of the approved ABI Waiver, the Departmext issued an NOI in adcordance-
with section 17b-10(b) of the Gonnecticut General Statutes in effett at the tiiie, See Exhibit F.
As described in the previous résponse, the Department complied with the notice requirement in
sectiont 17b-10(b) of the Connecticiit General Statutes. o ;

C) The ABI Regulations have been propeily noticed, even though there is a typogtaphical
error in'the NOI that was published in the Connecticut.Law J ournal on March 26, 2013, The
NOI ¢ites to section 17b-260D, rather than to-section 17b-260a of the Connecticut General _
Statutes as the statutory authority for the pioposed regulations. See Exhibit G, Nevertheless,
there is no question that the NOI is announcing the Department’s intent to, adopt regulations for
the ABI waiver program. ‘There dré multipleé reforences to the' ABI waiver prograi inthe
. Gpening paragraph of the NOI and in the Statemént of Purpose. Jd. Even with the incorrect
statutoty citation, higrefote, thete can bé no confiision aboiit the NOF's purpose. The
Department provided sufficient notice to the public of fts intention to adopt regulations .
concerning the ABI wajver program, and that the implementation date for the policy was April 1,
2013. Id.- The typogtaphical error, therefore, doés not ifvalidate thie:policy under which the .
Department is operating, . o . . ; o ;

> D) The Department acknowledgés that it did not submit the. ABI Waivér Regulations to
the LRRC within 180 days after publication of the NOI, nor did jtnotify the LRRC of the
reasons for ifs rioncoripliance and the date by which it would subinit the proposed Fegulgtions,
See ExthibitF. The Depattment’s failure to Comply with, this provision, however, is not a basis |
upon whick to irvalidiate the policy undér which the Deparfment is operating, -

, 'Ihe;Coii'necticut 'Supre;he Court has provided guidarice ‘concerning whether the time
frame in a statute is inandatory in whicki case the.failiré to. comply with it invalidates an
agency’s action:: : L R

The test 10’ be applied in determining ‘whether a statuté is mandatory- or’
directory is- whether:the prescribed mode of actien is the essence of the thing
to be-accomplished, or.in other words, vihether it relates’ to a mattér of
substaiice or a ‘matter of conveniénce,... If it is a Matter of substance, the
statutory fitovision. is mandatory, If,:however, the legislative provision i§
designed fo secure ordef, system’ and’ dispatch in:the proceedings, it is
generally held to be directory, especially where the requirement is $tatéd in,
affirmative: terms ‘uhaccompanied -by ‘negative: words..... Such . statuitoiy.
provision i§ one which presoribes what shall be done.but does mot inyalidate .
actioit upon‘a failure to comply.” (Citations omitted; faternal qiiotation marks"
othitted;) Jones v.- Mansfield: Fraining: School; 220 Conn, 721, 727,601 A.2d
. +507 (1992): A reliable guide-in determining, whether a statutory-provision is
directory or'mandatory i§ whetlier the piovision is adcompaniéd by language .
that expressly invalidatés any action taken after rioncompliance swithi .the:
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prbvision. Leo Fedus &.Sons Con;irizcﬁon Co. v. Zoning Board of Appeals,
225 Conn. 432, 440, 623 A.2d 1007 (1993).

Katz v, Comm'r of Revenue Seivs., 234 Conn. 614, 617, 662.A.24.762, 7 64.(1995). Theieis—- -

nothing in section 17b-10"of the Connecticut General Statutes indicating that, if the Department
failed to comply with the 180-day period, its regulation would become invalid.- Accordingly,

+ although the legislature may have intended for thesé matters to proceed expeditiously, there is
nothing in the statute to indicate thit it intended the draconian remedy of invalidatihg the
operational policy, which has the effect of a regulation, ' : -

For all of the reas ns set forth-above,.the ABI Waiver R@glﬂéﬁons- have been 'prbperly

noticed and are in effect while the Department is in the process of final adoption.

Question Two: Whether the régulaﬁon's' proposed by said Agenoy, pursuant fo Conpecticut

General Statutes §4-168 and being §17b-99,.iwere properly adopted.

" - Section 17b-99 is a statute, not a}f‘regul'ation. It will be assuméd that the Petifioner is
asking whether proposed gections 170-99(d)-1 to 17b-99(d)-6, inclusive, were properly adopted.

. There are cuttently no regulations in effect for section 176-99 of the Connecticut General
Statutes. Although the Depariment has presented a proposed regulation to implement this
section to the LRRC, the LRRC rejected it without prejudice, despite the Legislative _
Commissioper’s Office’s recommendation for apgroval. Accordingly, a declaratory ryling
cannot be issued on the validily of a regulation that has nof yet been adopted.

", Contraryto the Petitionei’s claim, the Depaitrivent does not rely on regulations to

- extrapolate finding§ of overpayments against proyiders. Rather, sction 17b-99(d) (3) of the
Connecticut General Stattites authorizes the Department to extrapolate findings of gverpayment
under certain cifoumstances. The Deparfiment acty in dccordance with the statute when it

extrapolate$ overpayments.” Sée Conn. Gen. Stat. §17b:99..

Quest_ibn Threé:_-‘. Whether 17b-10 can be applied to. the ABI Medlcai d Wai ver P j;ogr . .

+, Yes, section1 7b-10(b) of the-Connecficuit Gengtal Statutes i¥ applicabletothe . -
promulgation of regulations under the ABI Waiver Progrant, As stated above, Section 17b-10(b)
of the Connetticut Gerieral Statutes provides that the Department shall adopt as a regulation, in
accordance with the provisiotis of chapter 54, atiyinew policy necessary to conform to a
requirément of an approved federal' waiver application‘initiated in accordance with section 17b-
8., See Exhibit F, Loy ‘ - o :

The ABLWeiverProgram;opérites under an appioved fedéral waiver which s initiatsd

oty

in-accordance with section 17b-8 of the Coiectiouf General Statutes: Thie ABI Wiiver

- Regulations were promulgated'as new.policies.negessary fo' conformso the requirements of that _

waiver, Section,17b-10(b) ofthe Conneleticut Geéhneral Stafutes, theréfore, is applicable fo

regulations proriulgated pursuant fo the ABF Waiver.

1
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Questions Four — Eight:

The Departriient has determined that questions four through eight do not constitute
questions that meet the standard for questions: that are-properly - answered through-issuance of g - - -

declaratory. rulmg

Section 4-176(a) of the Connecticut General Statutes provides that any person may
petition a state agency for a declaratory tuling “as to the validity of any regulation, or the
applicability to specified circumstances of a provision of the general statutes, a regulation, or a
final decision on a matter within the jurisdiction of the agency.” See Conn. Gen. Stat. §4-176(a).
These are the “ground rules” or standards that' a petitioner must meet for bringing a petition for a
declatatory rulirig before a state agency. - - Peruta v. Comm’r of Pub. Safety, 128 Corin, App. 771,

785, cert. denied, 302 Conn, 919 (2011).

In Peruta, the Appellate Court rewewed the tnal court’s grantmg of the Department of
Public Sa,fety’s motion to dismyiss the plaintiff’s.action for declaratory judgment for lack-of
subject mafter jurisdiction; The plaintiff in that case emailéd nine. quesuons to the Department of
Public Safety, and later delivered aidocument with the:same questions.” The Department of
Public Safety’s- legal affairs unit sent the plaintiff a letter stating that it was “unable to provide
answers to his questions™ and suggested. that he seéek the advice of an: attorney. Theplaintiff then

filed the déclaratory judgment action.

. The Superior Court hadl granted:the Department of Public-Safety’s motion to dismiss, -
finding that the Plaintiff had fatled to exhaust his admlmstratlve remedies by not first requesting
a declaratory ruling from the Department of Publi¢ Safety Id. at 779, Ttruled that the emiail the
Plaintiff sent to the Depaitment of Puhlic Safety with nine qucsttons regarding:the ¢attying 6f a
fitearm was not a valid petition for a declaratory rulmg I, .

2; In his ¢-mail, the plaintlff asked the followmg questions. (l) “What state stdtute(s), rcgulation(s), policies or case
lav(s).ihandates concealmient of a firearr ‘while being carrigd by an individiial in posségsion ofd valid licénsé fo
.catry same?”; (2) “What state statute(s), regulation(s), policies or case. law(s) prevents the weating of: an exposed
fifearm while being cartied by an individual in possession:of a valid license to-cait’y samé?”; (3) “What state
statute(s), regulation(s), policies or case Jaw(s) establish the: standards for. coricealment of a ﬁrearm whlle being
cariied by an indiiidual iripossession-of a-valid Ilcense to catry’s same?”‘ (4) “What staté: statute(s), regulation(s),
policies or cage law(s) establishes the simple act’of carrymg‘ ofa holstered firearm,by an.individual in possession.of
a'valid pe:mlf/l.icense to.arry same, into a testdirant as ati ‘elemerit of 4 a8 crime?”’ (5) “What state statute(s),
regulation(s), policies or case law(s) establishes the sifnple act of tarrying ofia holstered: firearm, by an individual in
possession of & valid permrt/hcense 10 cairy sams, intd an establiShment that serves alcsholic beverdges, (such.as a
- bar or restaurdnt), as an element-of a.crime?”; (6) “Is there any emsting criminal cae law whete the s1mple act of.
- carying ofa concealed holstered ﬁrearm, (by an individual'in possession of a valid permit/Ticénse to carry same),
into a restaurant mebts the- necdssary eleménts containad in {Geneial Statutes'§]/53a~181-—Breach of peace inthe
second.degree?”; (7) “Is theré any existing criminal tase law-on'the simple act of carryiiig of an exposed, holstered

. firbarm, (by ah individual in possessfon of a valid permit/license fo carry sams), info a restaurdnt meets the .-, )
necessary.eléinents contained in [8153a-1 81—Breach of tiie peace.in the second. degree?”' (8) “What. state
statute(s), regulatlon(s), policies, case law(s) or situations grant or provide thé authority.to a local palice officer:or
department to seizg and/oi eonfiscate a pistol permit.from the holder of same?” )] “What staté statite(s), ¢
regulation(s),: ‘policies, case law(s) or situations grant or proyide the. authority to a local pohce officer to détermine
- ‘MATURE JUDGMENT" as the phase pettaiis to cartying a firearm by a person;permitted of licensed to do s0?”

.o ,
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" The Appellate Court affirmed the.trial court’s decision, rulmg that the Plaintiff’s emeul
was not a petition for a declaratory ruling - it needed to “set forth specific circumstances and
seek to have the department apply a regulation, statute or final decision on a matter in its

. jurisdiction to those specific cucumstances,” and it. fmled to.do. i;hat Id. a1 785-784... . e s R

The Court stated:

[TThrough a series of nine questions, the plaintiff asked the department to
identiﬁ' and to provide the source of légal authority preventing, in whole

or in part, a valid permit holder from carrying a firearm in the'state, openly

or exposed, and from doing 50 in a ‘restatirant’ or “an estabhshment that
services alcoholic beverages....” The plamtxft‘ ‘did not seek to have the
departiment apply ot exdmine a fegulation or statufe with réspect to-'a
specified set of circumstances,” . , ,

Id. at 785-86 (emphasis in original). - - L e e

Similar to the questions at issue in Peruta, questlons four through eight posed by the
Petitioner in his Amended Petition for Declaratory Ruling s;mply ask for information. They do
not questlon the validity ofa regulation nor do they seek to:have the Department apply or
examine a regulation or statute with respect to a specified set.of circiimstances. Accordmgly, the
Depattment is decidnig not to issue a declaratory ruling on ques’aons four through éight becanse
these questions do not constitute a petition fora: declaratory ruling.: See Conn.:Gen. Stat, 4-

176(6)(5). Co c ,, |

1 K

STATE OF CONNECTICUT
‘ _ DEPARTMBNT OF SOCIAL SERVICES

May 28, 2015
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